U.S. Department of Justice
Federal Bureau of Prisons
Central Office
320 First St., NW
Washington, DC 20534
April 23, 2019
E.J. Hurst
Law Office of E.J. Hurst II
1890 Star Shoot Parkway
Suite 170, PMB 371
Lexington, KY 40509

Request Number: 2019-03468

Dear Mr. Hurst:
This is in response to the above referenced Freedom of Information Act (FOIA) request. Specifically, you
requested all BOP guidance on the First Step Act.
In response to your request, staff located 38 pages of responsive records, which were forwarded to this
office for a release determination. After careful review, we determined 37 pages are appropriate for
release in full and 1 page is appropriate for release in part. Copies of releasable records are attached.
Pursuant to the Freedom of Information Act, 5 U.S.C. § 552, records were redacted under the following
exemptions: (b)(6) and (b)(7)(C). An explanation of FOIA exemptions is attached.
If you have questions about this response please feel free to contact the undersigned, this office, or the
Federal Bureau of Prisons’ (BOP) FOIA Public Liaison, Mr. C. Darnell Stroble at 202-616-7750, 320 First
Street NW, Suite 936, Washington DC 20534, or ogc_efoia@bop.gov.
Additionally, you may contact the Office of Government Information Services (OGIS) at the National
Archives and Records Administration to inquire about the FOIA mediation services they offer. The contact
information for OGIS is as follows: Office of Government Information, Services, National Archives and
Records Administration, Room 2510, 8601 Adelphi Road, College Park, Maryland 20740-6001; e-mail at
ogis@nara.gov; telephone at 202-741-5770; toll free at 1-877-684-6448; or facsimile at 202-741-5769.
If you are not satisfied with my response to this request, you may administratively appeal by writing to the
Director, Office of Information Policy (OIP), United States Department of Justice, Suite 11050, 1425 New
York Avenue, NW, Washington, DC 20530-0001, or you may submit an appeal through OIP's FOIAonline
portal by creating an account at: https://www.foiaonline.gov/foiaonline/action/public/home. Your appeal
must be postmarked or electronically transmitted within 90 days of the date of my response to your
request. If you submit your appeal by mail, both the letter and the envelope should be clearly marked
“Freedom of Information Act Appeal.”
Sincerely,
4/23/2019

X
S. Lilly, GIS, for
Eugene E. Baime, Supervisory Attorney
Signed by: SARAH LILLY

Explanation of FOIA Exemptions Used by the Federal Bureau of Prisons
5 U.S.C. § 552(b)(1) protects classified information.
5 U.S.C. § 552(b)(2) concerns matters related solely to internal agency personnel rules or
practices.
5 U.S.C. § 552(b)(3) concerns matters specifically exempted from release by statute.
5 U.S.C. § 552(b)(4) concerns trade secrets and commercial or financial information obtained
from a person that is privileged or confidential.
5 U.S.C. § 552(b)(5) concerns certain inter- and intra-agency communications protected by the
deliberative process privilege, the attorney work-product privilege, and/or the attorney-client
privilege.
5 U.S.C. § 552(b)(6) concerns material the release of which would constitute a clearly
unwarranted invasion of the personal privacy of third parties.
5 U.S.C. § 552(b)(7)(A) concerns records or information compiled for law enforcement purposes
the release of which could reasonably be expected to interfere with enforcement proceedings.
5 U.S.C. § 552(b)(7)(B) concerns records or information compiled for law enforcement purposes
the release of which would deprive a person of a right to a fair trial or an impartial adjudication.
5 U.S.C. § 552(b)(7)(C) concerns records or information compiled for law enforcement purposes
the release of which could reasonably be expected to constitute an unwarranted invasion of the
personal privacy of third parties.
5 U.S.C. § 552(b)(7)(D) concerns records or information compiled for law enforcement purposes
the release of which could reasonably be expected to disclose the identities of confidential
sources and information furnished by such sources.
5 U.S.C. § 552(b)(7)(E) concerns records or information compiled for law enforcement purposes
the release of which would disclose techniques and procedures for law enforcement
investigations or prosecutions.
5 U.S.C. § 552(b)(7)(F) concerns records or information compiled for law enforcement purposes
the release of which could reasonably be expected to endanger the life or personal safety of an
individual.
5 U.S.C. § 552(b)(8) concerns matters that are "contained in or related to examination,
operating, or condition reports prepared by, on behalf of, or for the use of an agency responsible
for the regulation or supervision of financial institutions."
5 U.S.C. § 552(b)(9) concerns geological and geophysical information and data, including
maps, concerning wells.

Talking Points Re: FIRST STEP
•

On Friday December 21, 2018, the President signed into law new criminal justice
legislation called the "FIRST STEP Act",

•

This law is complex and requires the BOP to implement a number of changes. The
agency is analyzing all the changes required but taking careful note of which changes are

effective immediately and which changes require additional action.

•

We know that inmates and their families are particularly interested in the changes
regarding good conduct time. The law will allow BOP in the future to apply 54 days of

credit fo r every year a sentence was imposed, which is a change to the prior law.
•

While this change may result in additional credit for inmates, we note that is not
effective immediately nor is it applicable to all inmates.

•

Specifically, Section 102 (b) (2) states "EFFECTIVE DATE.-The amendments made by this

subsection shall take effect beginning on the date that the Attorney General completes
and releases the risk and needs assessment system under subchapter D of chapter 229
of title 18, United 8 States Code, as added by section 101(0) of this Act."
•

Section 102 (b) (3) states, "APPLfCABILfTY.-The amendments made by this subsection

shall apply with respect to offenses committed before, on, or after the date of enactment
of this Act, except that such amendments shall not apply with respect to offenses
committed be/ore November 11 1987. "
•

Although this revision is not in effect at this time, the BOP is currently preparing to issue
new sentence computations when the ri sk and needs assessment system is issued.

•

The Departm ent of Justice and the BOP are reviewing the legislation and will carry out
all necessary steps to comply with this significant piece of legislation.
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U.S. Department of Justice
Federal Bureau of Prisons
O/fiu 0/ G~l'If!ral Counsel

WoshingtOfl, D.C 20534

Dece rnb er31,2018

MEMORANDUM FOR ALL WARDENS

FROM:

KEN HYLE, ASSISTANT DIRECTOR/GENERAL COUNSEL

SUBJECT:

FIRST STEP ACT

On Friday December 21,2018, the President signed into law new crimina l justice legislation
ca lled the "FIRST STEP Act". This law is complex and requires the BOP to imp leme nt a number
of changes including in how we calculate sentences, in compassionate release procedures and
in programming and risk assessment in general. As an overall matter, it also seeks to increase
th e number of offenders referred to RRCs and/or home confinement.
Because the law has multiple provisio ns affecting multiple program areas, the age ncy is
analyzing all the changes required but taking carefu l note of which changes are effective
immediately and which changes require additiona l action. Additional guidance on specific
provisions will be provided . DOJ is also reviewi ng the legislation as it affects prosecutio ns and
se ntenci ng for certain offende rs.

We know that inmates and their families are particularly interested in the changes regarding
good conduct ti me. However, this provision is not effective at this time . The law will allow the
BOP to apply 54 days of credit for every year a sentence was imposed. This is a change from
the prior law that required BOP to apply credit only after the inmate had earned it, and
required BOP to pro rate credit for the last year of service.
Wh ile this change may result in additional credit for inmates, it is not effective immediately nor
is it applicable to all inmates. Specifica lly, Section 102 (b) (2) states:

"EFFECTIVE DATE.-The amendments made by this subsection shall take effect
beginning on the date that the Attorney General completes and releases the risk and
needs assessment system under subchapter D of chapter 229 of title 18, United 8 States
Code, as added by section 101(0) 0/ this Act. "
likewise, Section 102 (b) (3) restricts the effect of the change in credit to "offenses committed

before, on, or after the date of enactment of this Act, except that such amendments shall not
apply with respect to offenses committed before November 1, 1987. "
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Although this revision is not in effect at this time, the BOP is currently preparing to issue new
sentence computations when the risk and needs assessment system is issued.
We have provided talking points for you to share with your staff when questions arise. If you
have any questions related to the legal effect of certain provisions, feel free to have your staff
contact legal staff at the Designation and Sentencing Computation Center or the Office of
General Counsel during the furlough period, and their respective Regional Counsel afterwards.
Thank you for your cooperation in this matter.

BOP FOIA 2019-03468 3 of 38

NOTICE TO INMATE POPULATION

On Friday December 21, 2018, the President signed into law new criminal justice legis lation called the
" FIRST STEP Act".

This law is requires the BOP to implement a number of changes. The agency is analyzing all the changes
required but taking careful note of which changes are effective immediately and which changes require
additional action.

We know that inmates and their families are particularly interested in the changes regarding good
conduct time. The law will allow BOP in the future to apply 54 days of credit for every year a sentence
was imposed, which is a change to the prior law.

While this change may result in additional credit for inmates in the future, it is not effective immed ia tely
nor is it applicable to all inmates.

Specifically, Section 102 (b) (2) ofthe law states "EFFECTIVE DATE.-The amendments made by this
subsection shall take effect beginning on the date that the Attorney General completes and releases the
risk and needs assessment system under subchapter 0 of chapter 229 of title 18, United 8 States Code,
as added by section 101(a) of this Act."

In addition, Section 102 (b) (3) states, "APPUCABIUTY.-The amendments made by this subsection shall
apply with respect to offenses committed before, on, or after the date of enactment of this Act, except
that such amendments shall not apply with respect to offenses committed before November 1, 1987."

Although this revision is not in effect at this time, the BOP is currently preparing to issue new sentence
computations when the risk and needs assessment system is issued by the Attorney General, for " new
law" inmates.

Additional information concerning other parts of the First STEP Act will be provided in the future.
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u.s. Department of .Justice
Federal Bureau of Prisons

PROGRAM STATEMENT
OPI
OGCILCI
NUMBER
5050.50
DATE
January 17.20 19

Compassionate Release/Reduction in Sentence:
Procedures for Implementation of 18 U.S.C.
§§ 3582 and 4205(g)
lsi
Approved: Hugh J. Hurwitz
Acting Director, Federal Burea u of Pri sons
I. PURPOSE AND SCOPE

§571 .60 Purpose and scope.
Under 18 U.S.C. 4205(g}, a sentencing court, on motion of the Bureau of
Prisons, may make an inmate with a minimum term sentence immediately
eligible for parole by reducing the minimum term of the sentence to time served.
Under 18 U.S.C. 3582(c}(1}(A}, a sentencing court, on motion of the Director of
the Bureau of Prisons, may reduce the term of imprisonment of an inmate
sentenced under the Comprehensive Crime Control Act of 1984.

The Bureau uses 18 U.S.C. 4205(g} and 18 U.S.C. 3582(c}(1}(A} in particularly
extraordinary or compelling circumstances which could not reasonably have
been foreseen by the court at the time of sentencing.
18 U.S.c. 3582 was amended by the First Step Act of 2018, revisions noted below in Summary
of Changes.
For the purposes of this Program Statement, the terms "compassionate release" and "reduction
in sentence" are used interchangeably.
Federal Regulation s from 28 CFR are in this type.
Implementing information is in thi s Iype.
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In deciding whether to file a motion under either 18 U.S.c. 4205 (g) or 18 U. S.c. 3582, the
Bureau of Prisons (BOP) should con sider whether the inmate's release would pose a danger to
the safety of any other person or the community.
Under 18 USC 3582 (d)(2)(3), the Bureau ensures that all facilities regularl y and visibl y post,
including in prisoner handbooks, staff trainin g material s, and facility law libraries and medical
and hospice facilities, and make available to prisoners upon demand , notice of(i) a defendant' s ability to request a sentence reduction pursuant to subsection (c) (1 )(A);
(ii) the procedures and timelines for initi ating and reso lving requests described in clause (i); and
(ii i) the right to appeal a deni al of a request described in clause (i) aft er all admini strati ve rights
to appeal within the Bureau of Prisons have been ex hausted.

§572.40 Compassionate release under 18 U.S.C. 4205(g).
18 U.S.C. 4205(g) was repealed effective November 1, 1987, but remains the
controlling law for inmates whose offenses occurred prior to that date. For
inmates whose offenses occurred on or after November 1, 1987, the applicable
statute is 18 U.S.C. 3582(c)(1)(A). Procedures for compassionate release of an
inmate under either provision are contained in 28 CFR part 571 , subpart G.
a. Program Objectives. The ex pected res ults of this program are:
•

•
•

A motion for a modification of a sentence will be made to the sentencing court only in
particul arly extraordinary or compelling circumstances that could not reasonably have been
foreseen by the court at the time of sentencin g.
The publi c will be protected from undue ri sk by careful review of each compass ionate release
request.
Compass ionate release moti ons will be fil ed with the sentencing judge in accordance with the
statutory requirements of 18 U.S.c. 3582 or 4205(g).

b. Summary of Changes
Policy Rescinded

P 5050.49 CN- l Compassionate Release/Reduction in Sentence: Proced ures for Impl ementation
of 18 U.S.C. §§ 3582(c)( I)(A) and 4205(g)

P5050.50

1117/2019

Federal Regulatio n s from 28 CFR: th is type. implementing information: this type.
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The follo wing have been added to thi s version of the Program Statement:
•

Requirement s of section 603(b) of the First Step Act, codified at 18 USC § 3582:
~

Requiring inmates be informed of redu ction in sentence availability and process;

;0.

Modifying defi nition of "terminally ill ;"

~

Requiring notice and assistance for terminally ill offenders;

;0.

Requiring requests from terminall y ill offenders to be processed within 14 days;

~

Requiring notice and assistance for debilitated offenders; and

;0.

Specifying inmates may file directly to court after exhaustion of administrative
remedies, or 30 days from receipt of a request by the Warden's Office.

2. INITIATION OF REQUEST - EXTRAORDINARY OR COMPELLING
CIRCUMSTANCES

§ 571.61 Initiation of request - extraordinary or compelling circumstances.
a. A request for a motion under 18 U.S.C. 4205(g) or 3582(c)(I)(A) shall be
submitted to the Warden. Ordinarily, the request shall be in writing , and
submitted by the inmate. An inmate may initiate a request for consideration
under 18 U.S.C. 4205(g) or 3582(c)(I)(A) only when there are particularly
extraordinary or compelling circumstances which could not reasonably have
been foreseen by the court at the time of sentencing . The inmate's request shall
at a minimum contain the following information :
(1) The extraordinary or compelling circumstances that the inmate believes
warrant consideration.
(2) Proposed release plans, including where the inmate will reside, how the
inmate will support himself/herself, and, if the basis for the request involves the
inmate's health , information on where the inmate will receive medical treatment,
and how the inmate will pay for such treatment.
b. The Bureau of Prisons processes a request made by another person on behalf
of an inmate in the same manner as an inmate's request. Staff shall refer a
request received at the Central Office to the Warden of the institution where the
inmate is confined.
A request for a RIS is considered "submitted" for the purposes of 18 USC §3582 (c)(J), when
received by the Warden in accordance with thi s section .

P5050.50

1117/2019

Federal Regulations from 28 CFR: th is type . implementing information: this type.

BOP FOIA 2019·03468 7 of 38

3

3. REQUESTS BASED ON MEDICAL CIRCUMSTANCES
The criteria for a red uction in sentence (RlS) request may include the following:

Terminal Medical Condition. RIS consideration may be given to inmates who have been
diagnosed with a terminal, incurabl e di sease and whose life expectancy is eighteen (18) month s
or less, and/or has a disease or condition w ith an end-or-life trajectory under 18 USC §
3582(d)(l). The BOP's consideration should include assessment of the primary (terminal )
disease, prognosis, impact of other serious medical condition s of the inmate, and degree of
functional impainnent (i f any). Functional impairment (e.g., limitations on activities of daily
li ving such as feeding and dressing oneself) is not required for inmates diagnosed with terminal
medical condition s; however, fun ctional impairment may be a factor when considering the
inmate's ability or inability to reoffend.

il.

Pursuant to 18 U.S.c. § 3582(d)(2)(A), in the case of a diagnosis of a terminal illness, the Bureau
of Prisons shall , subject to confidenti ality req uirements:
(i) not later than 72 hours after the diagnosis notify the defendant's attorney, partner,
and family members of the defendant 's condition and inform the defendant 's attorney,
partner, and family members that they may prepare and submit on the defendant 's
behalf a req uest for a sentence reduction pursuant to subsecti on (c)(l )(A);
(ii) not later than 7 days after the date of the di agnosis, provide th e defendant 's partn er
and fam ily members (including ex tended family) with an opportunity to visit the
defendant in person;
(iii ) upon req uest from the defendant or hi s attorney, partner, or a fam il y member,
ensure that Bureau of Pri sons employees assist the defendant in the preparation,
drafting, and submi ssion of a request for a sentence reduction pursuant to subsection
(c)(I )(A); and

(iv) not later than 14 days ofreceipt of a req uest for a sentence reduction submitted on
the defendant' s behalf by the defendant or the defendant' s attorney, partner, or fami ly
member, process the request.
The statutory time frames of section 3582(d)(2)(A), begin once the Clinical Director of an
institution makes a termin al diagnosis. Once the diagnosis is made, the Clini cal Director will
inform the Warden and the appropriate Unit Manager as soon as possible so as to ensure
req uirements are met.

P5050.50

1117/2019

Federal Regulations from 28 CFR: this type. implementing information: this type.
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If the inmate is physically/psychologically able, the inmate should consent to notification s
above usi ng Form BP-AO I 92, Release of Information Consent, or eq uival ent written
authorization.
If a visi t is denied for sec urity concern s, as refl ected in 18 U.S.c. § 3582(d)(3)(J), the reasons
should be documented.
Th e Warden will forward the information indicated in Secti on 8 of thi s policy, below, to
Central Office within 14 days.
b. Debilitated Medical Condition. RlS consideration may also be given to inmates who have
an incurable, progressive illness or who have suffered a debilitating inj ury from which th ey will
not recover. The BOP should consider a RIS if the inm ate is:
•
•

Completely di sabled, meaning the inmate cannot carryon any self-care and is totall y
confined to a bed or chair; or
Capable of only limited self-care and is confined to a bed or chair more than 50% of waking
hours.

The BOP's rev iew should also include any cogniti ve deficits of the inmate (e.g., Alzheimer's
disease or ITaumatic brain injury that has affected the inmate's mental capacity or function). A
cogniti ve deficit is not required in cases of severe phys ical impairment , but may be a factor when
considering the inmate' s ability or inability to reoffend.
Pursuant to 18 U.S.c. § 3582(d)(2)(B), in the case of an inmate unable to submjt a request for a
RIS BOP institution staff shall :
(i) inform the defendant's attorney, parmer, and family members that they may prepare

and submit on the defendant' s behalf a reques t for a sentence reduction pursuant to
subsection (c)( J)(A)

(ii) accept and process a request for sentence reduction that has been prepared and
submitted on the defendant' s behalf by the defendant 's attorney, partner, or famil y
member under clause (i); and
(iii) upon request from the defendant or his attorney , partner, or family member, ensure
that Bureau of Prisons employees assist the defendant in the preparation, drafting, and
submi ss ion of a req uest for a senten ce reduction pursuant to subsection (c)( I )(A).
All RIS requests should be assessed using the factors outlined in Section 7.

P5050.50
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Federal Regulations from 28 CFR: this type. implementing information: this type.
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4. REQUESTS BASED ON NON-MEDICAL CIRCUMSTANCES - ELDERLY
INMATES
The criteria for a RIS request may include the following:

a. "New Law" Elderly Inmates. Inmates sentenced for an offense that occurred on or after
November I, 1987 (e.g. , " new law"), who are age 70 years or older and have served 30 years or
more of their teml of impri sonment. 1
b. Elderly Inmates with Medical Conditions. Inmates who fi l the following criteria:
•
•
•

•
•

Age 65 and older.
Suffer from chronic or serious medical condition s related to the aging process.
Experiencing deteriorating mental or ph ysical health that substantially dimini shes their
ability to function in a correctional facility.
Conventional treatm ent promises no substantial improvement to their mental or physical
condition.
Have served at least 50% of their sentence.

Additionall y, for inmates in this category, the BOP should cons ider the following factors when
evaluating the risk that an elderl y inmate may reo ffend:
•
•
•

The age at which the inmate committed the current offense.
Whether the inmate suffered from these medi cal conditions at the time the inmate committed
the offense.
Whether the inmate suffered from these medical conditions at the time of sentencing and
whether the Presentence Investigation Report (PSR) mentions these conditions.

The BOP Medical Director will develop and issue medical criteria to help evaluate the inmate's
suitability for consideration under thi s RIS category.
c. Other Elderly Inmates. Inmates age 65 or older who have served the greater of 10 years or
75% of the teml of impri sonment to which the inmate was sentenced.

I These criteria are d iffe rent from those provided in 18 V.S .C 3582(c)( I )(a)( ii ), which states that a court, upon
motion of the BOP Director, may reduce a sentence term if it find s that "the defendant is at least 70 years of age.
has served at least 30 years in prison, pursuant to a sentence imposed under sectio n 3559(c), for the offense or
offenses for which the defendant is currently imprisoned. and a determination has been made by the Director of
the Bureau of Prisons that the defendant is not a danger to the safety of any other person or the community, as
provided under section 3142(g)."

P5050.50

1117/2019

Federal Regulations from 28 CFR: this type, Implementing information: this type.
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Elderly inmates who were age 60 or older at Ihe time they were sentenced ordinarily should not
be considered for RIS if their current conviction is li sted in the Categorization of Offenses
Program Statement.
All RIS requests should be assessed using the factors outlined in Section 7.
5 . REQUESTS BASED ON NON-MEDICAL CIRCUMSTANCES - DEATH OR
IN CAPACITA TlON OF THE FAMILY MEMBER CAREG IYER.
The criteria for a RIS request may include the death or incapacitation of the famjl y member
caregiver of an inmate's child, e.g., RlS requests from inmates whose biological or legally
adopted child or children ("child") are suddenly without a family member caregiver due to that
caregiver's death or incapacitation.
For these requests, "child" means a person under the age of 18 and " incapacitation" means the
family member caregiver suffered a severe injury (e.g., auto accident) or suffers from a severe
illness (e.g., cancer) that renders the caregi ver incapabl e of caring for the child .
In review ing these requests, BOP should assess, based on the infomlation provided, whether
release of the inmate to care for the inmate 's child is in the best interest of the child .
a. First Stage of the Warden ' s Review. The following information should be provided by Ihe
inmate to the Warden in writing for RIS requests based on the death or incapacitation of the
family member caregiver:
•

•
•

•
•
•

A statement that ex plains that the inmate's family member caregiver has died or become
incapacitated and that person was the caregiver for the inmate 's biological or legally adopted
child.
A statement that thi s person was the only fami ly member capab le of caring for the inmate's
chi ld.
The name of the deceased or incapac itated family member caregiver and the relationship of
that person to the inmate (e.g., spou se, common-law spou se, mother, sister) and statement
that the caregiver is a family member of the child.
For requests based on a deceased family member careg iver, an official copy of the family
member caregiver's death cert ifi cate.
For requests based on an incapacitated family member caregiver, verifiable medical
documentation of the incapacitation.
Verifiable documentation that the inmate is the parent of the child. Acceptable
documentation includes birth certificates, adoption papers, or verification of the inmate's
paternity.

P5050.50
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Federal Regulations from 28 CFR: this type. implementing information: this type.
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•
•
•

Verifiabl e documentati on providing the name and age of the child.
A clear statement and documentation th at the inmate has a release pl an, incl udin g housing,
and the fin ancial means to care for the child immediately upon the inm ate's release.
Authorizati on from the inmate for the BOP to obtain any infonnation or documents from any
indi vidual, medi cal entity or doctor, or any government agency about the inmate, famil y
members, and minor child.

The Warden may deny the inmate's request at the institution level of rev iew if the Warden finds
th at the inmate has not provided adequate infonnation and docum entation as set forth above.
b. Second Stage ofthe Warden's Review . Even if the inmate provides adequate and sufficient
infonnation and documentati on set forth above regarding the RIS request, furth er investi gation is
appropri ate. At this stage, the Warden should convene a committee consisting of the inmate's
unit manager, correctional coun selor, and any other relevant staff (social worker, phys ician,
psychologist, etc.) to in vesti gate the fa cts and circumstances provided by the inmate and to
review supporting letters and doc uments before th e Warden makes a recomm endati on to approve
or deny the RlS request. The additi onal infomlati on and supporting doc umentati on gathered by
the committee fo r the Warden's review should include:
•
•
•

A general descripti on of the child 's ph ys ical and mental conditi on.
A description of the nature of the child 's care both during the inmate's pre-arrest and presentence peri od, and during the inmate's current incarceration.
Letters or docum entation that the deceased/incapacitated famil y member was and still is the
onl y famil y member caregiver capable of caring fo r the inmate's minor child. T hese letters
or documentation should incl ude:

>>>-

Informati on indi catin g whether thi s family member was, in fact, caring for the child
during the inmate's incarceration and immediately prior to the family member's death or
incapacitation.
An explanati on of who has been caring for the child since the fa mil y member's death or
incapacitation.
If the child is in foster care, documentati on veri fy ing that the inmate will be able to
immedi ately obtain custody of the child.

All RlS requests should be assessed using the factors outlin ed in Secti on 7 as well as the
foll owi ng factors.
•
•

Has the inmate committed violent acts before or during the period of in carcerati on as
refl ected in the PSR, instituti onal di sciplinary records, or other appropriate docum entation?
Did the inmate have drugs, drug paraphernali a, firearms, or other dangerous substances in the
home whil e caring for the child prior to incarcerati on?

P5050.50
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•

•
•

•
•
•
•

To what degree has the inmate had contact wi th or cared fo r th e child prior to arrest, pretri al
or pre-sentence, and durin g incarcerati on? Staff should review institution records for
evidence of con tact (telephone, mail , email , visiting log, etc.).
Is there any ev idence of child abuse, neg lect, or exploitation in the PSR or other document s?
Are there any doc uments regardin g the inmate's parentin g skill s or obligati ons (e.g., child
support orders, restraining orders fo r ph ys ical or emotional abu se of spouse, registered
partner or children, certifi cates fo r classes in anger management or other types of co unseling,
removal of child fro m the home for any reasons)?
Are there records regarding the termination of parental ri ght s or loss of custody of the
inmate's (other) child?
Does the inmate have a detainer as a deportable ali en to a country other than where the child
resi des?
Has the inmate received public funding or had ajob with a li ving wage for any peri od of ti me
prior to incarcerati on?
Has the inmate engaged in programm ing (e.g., parenting, anger management) during
incarceration that woul d indicate efforts to improve parentin g ski ll s or that would indicate a
commitm ent to caring for the child upon release?

Wardens should also consider any additi onal reliable documentati on (e.g., leiters of support fro m
famil y members, neighbors, doctors, hospitals, and state or local agencies). Documentation may
be obtained with the ass istance of the Office of Probation and Pretrial Serv ices. Wardens should
also consider whether the in mate parti cipated in the Inmate Financial Responsibility Program
and any informati on relating to the inmate's substance abuse treatm ent, physical!mental!
emotional health , and work evaluati ons during in carcerati on.
The care of a child may be requested to be a condi tion of the inmate's release to a supervised
release tenn . Thu s, fa ilure to care fo r the child may result in a findin g of a supervised release
violation and return to custody.

6. REQ UESTS BASED ON NON-MEDICAL CIRCUMSTANCES - INCAPACITATION
OF A SPOUSE OR REGIST ERED PARTNE R
The criteria for a RIS req uest may incl ude the incapacitation of an inmate's spouse or registered
partner when the inmate would be the onl y avail abl e caregiver for the spouse or registered
partner.
For these requests, "spouse" means an indi vidual in a relationship with the inmate, where that
relationship has been legall y recognized as a marriage, including a legall y-recognized commonlaw marriage. "Registered partner" means an indi vidual in a relationship with the inmate, where
that relationship has been legall y recognized as a civil union or registered domestic partnershi p.
P5050.50
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The relati onship should have been established before the inmate's offense date of arrest, and
should be verified by information in the PSR or other admini strati vely acceptable documentation
(e.g. marriage certificate).
For these requests, " in capac itation" means the inm ate's spouse or registered partner has:
•

•

Suffered a serious injury, or a debilitating phys ical illness and the result of the inj ury or
illness is that the spouse or reg istered partner is completely di sabled, meaning that the spouse
or reg istered partner cannot carryon any self-care and is totall y confined to a bed or chair; or
A severe cogniti ve deficit (e.g., Alzheimer's di sease or traumatic brain injury that has
severely affected the spouse's or reg istered partner's mental capac ity or function), but may
not be confi ned to a bed or chair.

For these requests, the inmate should demonstrate that the inmate is the only availabl e careg iver
for the spouse or reg istered partn er, meaning there is no other fami ly member or adequate care
option that is abl e to provide primary care for the spouse or registered partner.
a. First Stage of the Warden 's Review. The foll owi ng informati on should be provi ded by the
inmate to the Warden in writing for RJS requests based on the incapacitati on of the spouse or
registered partner:
•
•
•
•
•

Statement that ex pl ains that the inmate's spouse or registered partn er has become
incapacitated.
Statement that the inmate is the onl y famil y member capabl e of caring for the spouse or
registered partner.
Veri fiable medical documentation of the incapac itati on of the spouse or reg istered partner.
A cl ear statement and documentati on of the inmate's release plan, including housing, and the
fin ancial means to care for the spouse or registered partner immedi ately upon release.
Written authori zation from the inmate and others (as needed) for th e BOP to obtain any
inform ati on or doc uments from any individual, medical entity or doctor, or any governm ent
agency about the inmate, the spouse or registered partner, or other fa mil y members.

The Warden may deny the inmate's request at the institution level of rev iew if the Warden finds
that the inmate has not prov ided adequate in formation and documentation as set forth above.
b. Second Stage of the Warden 's Review , Even if the inmate provi des adequate and suffic ient
information and docume ntati on set forth above regardin g the RJS request, furth er investigati on is
appropriate. At thi s stage, the Warden should convene a committee consisting of the inmate's
unit manager, correctional coun selor and any other relevant staff (soc ial worker, physician,
psychologist, etc.) to in vesti gate the fa cts and c irc umstances provided by the inmate and to
P5050.50
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review supporting letters and documents before the Warden makes a recommendation to approve
or deny the RIS request. The information and supporting documentation gathered by the
com mittee for the Warden 's review should include:
•
•
•

•

A general description of the spou se's or reg istered partner's physical and mental condition.
A description of the nature of the spouse's or registered partner's care, as relevant, during the
inmate' s pre-arrest and pre-sentence period, and during the inmate's current incarceration .
Letters or documentation indicating whether the inmate is the only famil y member caregiver
capabl e of cari ng for the spouse or registered partner. Thi s should include an explanation of
who has been caring for the spouse or registered partner during the inmate's period of
incarceration, as relevant.
Letters or documentation indicating the spouse or regi stered partner is, or would be,
supporti ve of the inmate's release, and of the inmate assuming the rol e of the prim ary
caregiver.

All RIS requests should be assessed using the fa ctors outlined in Section 7 as well as the
following factors.
•
•

•
•
•
•

•
•

•
•

Has the inm ate committed viol ent acts before or during the period of incarceration, as
refl ec ted in the PSR, institution di sciplinary records, or oth er appropriate documentation ?
To what extent would the inmate and spou se or registered partner be rel ying on publicl y
availabl e resources (e.g., financial or medical) to provide care to the spouse or registered
partner?
Has the inmate ever been charged with , or convicted of, a crime of domestic violence?
Did the inmate share a res idence with the spouse or registered partner prior to the period of
incarceration?
Did the inmate have drugs, drug paraphernali a, fireamls, or other dangerou s substances in the
home shared with the spouse or registered partner prior to incarcerati on?
To what degree has the inmate had contact with (or cared for) the spouse or registered partner
prior to arrest, pretrial or pre-sentence, and durin g incarceration? Staff should rev iew
in stituti on records for evidence of contact (telephon e, mail , email, visiting log, etc.).
Is there any evidence of abuse or neglect involving the spouse or registered partner in the
PSR or other documents?
Are there any documents regarding the inmate's custodi al skill s or obligations (e.g. , child
support orders, restrainin g orders for ph ysical or emotional abuse of spouse or registered
partner or children, certificates for classes in anger management or other types of counseling,
removal of children from the home for any reason s)?
Does the inmate have a detainer as a deportabl e ali en to a count'ry other than where the
spou se or registered partner res ides?
Has the inmate received public funding or had ajob with a li ving wage for any peri od of time
prior to incarcerati on?

P5050.50
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•

Has the inm ate engaged in programming (e.g., an ger management, fin ancial responsibility
program) durin g in carceration that would indi cate efforts to improve custodi al skill s andlor
that would indicate a commitm ent to the inmate's spouse or registered partner upon release?

Wardens should also consider any additi onal reliable documentati on (e.g., leiters of support fro m
famil y members, neighbors, doctors, hospitals, and state or local agencies). Doc um entation may
be obtain ed with the ass istance of the Office of Probation and Pretrial Services.
The care of the spouse or registered partner may be requested to be a conditi on of the inmate's
release to a supervised release tenn . Thu s, failure to care for the spouse or registered partner
may result in a findin g of a supervised release violati on and return to c ustody.

7. FACTORS AND EVALUAnON OF CIRC UMSTANCES IN RIS REQUESTS
For all RI S requests, the follow ing factors should be considered:
•
•
•
•
•
•
•
•
•
•
•
•
•

Nature and circum stances of the inmate's offense.
Crimi nal hi story.
Com ments from victi ms.
Unresolved detainers.
Supervised release violati ons.
In stitutional adjustment.
Disciplinary in fracti ons.
Personal hi story deri ved fro m the PSR.
Length of sentence and amount of time served. Thi s factor is considered with res pect to
proximity to release date or Res idential Reentry Center (RRC) or home confinement date.
Inmate's current age.
Inmate's age at the time of offense and sent encing.
Inm ate's release pl ans (employment, medi cal, ti nancial).
Whether release would minim ize the severity of the offense.

When rev iew in g RlS requests, these factors are neither exclusive nor weighted. T hese fac tors
should be considered to assess whether the RIS request presents parti cularl y extraordinary and
compelling circumstances.
Overall , for each RlS req uest, the BOP should consider whether th e in mate's release would pose
a danger to the safety of any oth er person or the comm unity.

8. APPROVAL OF REQUEST

§571 .62 Approval of request.
P5050.50
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a. The Bureau of Prisons makes a motion under 18 U.S.C. 4205(g) or 3582(c)(1)(A)
only after review of the request by the Warden, the General Counsel, and either
th e Medical Director for medical referrals or th e Assistant Director, Correctional
Programs Division for non-medical referrals, and with the approval of the
Director, Bureau of Prisons.
(1) The Warden shall promptly review a request for consideration under 18 U.S.C.
4205(g) or 3582(c)(1)(A). If th e Warden , upon an investigation of th e request
determines that the request warrants approval, the Warden shall refer the matter
in writin g with recommendation to the Office of General Counsel.
The Warden 's referral at a minimum must include the followin g:
a. The Warden ' s written recommendation as well as any other pertinent written recommendations
or comments made by staff during the in stitution review of the request.
b. A complete copy of Judgment and Commitment Order or Judgment in a Criminal Case and
sentence computation data.
c. A progress report that is not more than 30 days old. All detainers and holds should be resolved
prior to the Warden 's submi ssion of a case under 18 U.S.C. 3582 (c)( I)(A) or 4205(g). If a
pending charge or detainer cannot be resolved, an expl anation of the charge or conviction status is
needed.
d. All pertinent medi cal record s if the reason for the reques t in volves the inmate's health.
Pertinent records include, at a minimum, a Comprehensive Medical Summary by the attendin g
physician, which should also include an estimate of life ex pectancy, and all relevant test results,
consultations, and referral repon s/opinions.
e. The referral packet must include, when available, a copy of the Presentence In vesti gation and
Fonn U.S.A. 792, Repon on Convicted Offender by U.S. Attorn ey, Custody Class ification form ,
Noti ce of Action form s, Probation fonn 7a, inform ation on fines, CIM Case Information
Summary (BP-A0339), and any other documented information that is penin ent to the request. In
the absence of a Form U.S.A. 792, the views of the prosecuting Assistant U. S. Attorney may be
solicited ; those views should be made part of the W arden 's referral memo.

f. If the inmate is subject to the Victim and Witness Protection Act of 1982 (VWPA),
confinnation of notification to the appropriate victim( s) or w itness(es) must be incorporated into
the Warden 's referraL A summary of any comments received mu st also be incorporated into the
referraL If the inmate is not subject to the VWPA, a statement to that effect must be in the
referral.
P5050.50
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g. For a request under 18 U.S.c. 3582(c)(l)(A), when a term of supervised release follows the
term of impri sonment, confirmation that release plans have been approved by the appropriate U.S.
Probation Office must be incl uded in the referral. If the inmate will be released to an area
outside the sentencing di strict, the U.S . Probation Office assumin g supervision mu st be contacted.
If no superv ision follows the term of imprisonment , release plans mu st still be developed.
h. The development of release plans must include, at a minimum, a place of res idence and the
method of financial support, and may require coordination with vari ous segment s of the
com munity, such as hospices, the Department of Veterans Affai rs or veterans' groups, Social
Security Administration, welfare agencies, local medical organization s, or the inmate 's fa mil y.
i. Because there is no final agency decis ion until the Director has reviewed the request, staff at any
level may not contact the sentencing j udge or soli cit the judge's opinion through other officers of
the court .

(2) If the General Counsel determines that the request warrants approval, the
General Counsel shall solicit the opinion of either the Medical Director or the
Assistant Director, Correctional Programs Division depending upon the nature of
the basis for the request. With this opinion, the General Counsel shall forward
the entire matter to the Director, Bureau of Prisons, for final decision.
(3) If the Director, Bureau of Prisons, grants a request under 18 U.S.C. 4205(g),
the Director will contact the U.S. Attorney in the district in which the inmate was
sentenced regarding moving the sentencing court on behalf of the Bureau of
Prisons to reduce the minimum term of the inmate's sentence to time served. If
the Director, Bureau of Prisons, grants a request under 18 U.S.C. 3582(c)(1)(A),
the Director will contact the U.S. Attorney in the district in which the inmate was
sentenced regarding moving the sentencing court on behalf of the Director of the
Bureau of Prisons to reduce the inmate's term of imprisonment to time served .
b. Upon receipt of notice that the sentencing court has entered an order granting
the motion under 18 U.S.C. 4205(g), the Warden of the institution where the
inmate is confined shall schedule the inmate for hearing on the earliest Parole
Commission docket.
Institution staff prepare an amended Sentence Data Summary for use at this hearing. Staff provide
a copy of the most recent progress report to the Parole Commission.

Upon receipt of notice that the sentencing court has entered an order granting the
motion under 18 U.S.C. 3582(c)(1)(A), the Warden of the institution where the
inmate is confined shall release the inmate forthwith.
P5050.50
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c. In the event the basis of the request is the medical condition of the inmate,
staff shall expedite the request at all levels.
A request for an expedited review permit s the rev iew process to be expedited, but does not lessen
the requirement that doc umentation be provided.

9. DENIAL OF REQUEST

§571.63 Denial of request.
a. When an inmate's request is denied by the Warden, the inmate will receive
written notice and a statement of reasons for the denial. The inmate may appeal
the denial through the Administrative Remedy Procedure (28 CFR part 542,
subpart B).
b. When an inmate's request for consideration under 18 U.S.C. 4205(g) or
3582(c)(I)(A) is denied by the General Counsel, the General Counsel shall provide
the inmate with a written notice and statement of reasons for the denial. This
denial constitutes a final administrative decision.
c. When the Director, Bureau of Prisons, denies an inmate's request, the Director
shall provide the inmate with a written notice and statement of reasons for the
denial within 20 workdays after receipt of the referral from the Office of General
Counsel. A denial by the Director constitutes a final administrative decision.
d. Because a denial by the General Counselor Director, Bureau of Prisons,
constitutes a final administrative decision, an inmate may not appeal the denial
through the Administrative Remedy Procedure.
Under 18 USC 3582 (c) (I), an inmate may fil e a request for a reduction in sentence with the
sentencin g court after receiving a BP-ll respon se under subparagraph (a), the denial from the
Ge neral Counsel under subparagraph (d), or the lapse of 30 days from the receipt of such a
req uest by the Warden of the inmate's facility, whichever is earlier.

10. INELIGIBLE OFFENDERS

§571 .64 Ineligible offenders.
The Bureau of Prisons has no authority to initiate a request under 18 U.S.C.
4205(g) or 3582(c)(I )(A) on behalf of state prisoners housed in Bureau of Prisons
facilities or D.C. Code offenders confined in federal institutions. The Bureau of
Prisons cannot initiate such a motion on behalf of federal offenders who
committed their offenses prior to November 1, 1987, and received non- parolable
P5050.50
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sentences.
II . TRACKING REDUCTION IN SENTENCE REQUESTS

To ensure consistent handling and documentation of RIS requests, Wardens must identify a staff
member to serve as an in stitution R1S Coordin ator (IRe) and an alternate. The principal
responsibility of the IRe is to receive and docum ent RIS requests and other RIS-related
information in the RIS electronic tracking database.
For each RIS request, the followin g infonnation is entered into the RIS trac king database by the
IRC:
•
•
•

Inmate's full name.
Federal reg ister number.
Date of birth and age.

•

In stitution .

•
•
•
•
•
•
•

Date RIS req uest received by in stitution .
Reason for RlS request.
Whether staff ass isted the inmate with submitting the RIS req uest.
Whether the req uest was submitted by a third party (allorney, partner, fami ly member).
Disposition of request (e.g., approval or denial).
Reason for di spos ition.
Date of disposition ofrequest.

At the Central Office (CO) level, inform ation regarding RIS req uests is entered into the database
by RIS Coordi nators in the Office of General Coun sel, the Health Services Di vision, and the
Correctional Programs Di vision. The followin g information is entered into the R1S tracking
database by CO staff:
•
•

Date RIS requ est received by CO.
Director's fin al decision.

12. ANNUAL REPORT

Under 18 U.S.c. § 3582 (d)(3), not later than December 21 , 2019, and once every year
thereafter, the Director of the Bureau of Pri sons shall submit to the Com mittee on the Judiciary
of the Senate and the Committee on the Judiciary of the House of Representati ves a repOJl on
requests for sentence reduction s pursuant to subsecti on (c)(l )(A), which shall include a
description of, for the prev ious year(A) the number of pri soners granted and denied sentence reductions, categorized by the criteria
P5050.50
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relied on as the grounds for a reduction in sentence;
(B) the number of requests initiated by or on behalf of prisoners, categorized by the criteria
relied on as the ground s for a reduction in sentence;
(C) the number of requests that Bureau of Prisons employees ass isted prisoners in drafting,
preparin g, or submitting, categorized by the criteria relied on as the ground s for a reduction in
sentence, and the final dec ision made in each request;
(D) the number of requests that attorneys, partners, or family members submitted on a
defendant 's behalf, categorized by the criteria relied on as the grounds for a reduction in
sentence, and the final decision made in each request;
(E) the number of requests approved by the Director of the Bureau of Prisons, categori zed by the
criteria relied on as the grounds for a reduction in sentence;
(F) the number of requests denied by the Director of the Bureau of Prisons and the reasons given
for each denial, categorized by the criteria relied on as the grounds for a reduction in sentence;
(G) for each request, the time elapsed between the date the request was received by the warden
and final dec ision, categorized by the criteria relied on as the grounds for a reduction in sentence;
(H) for each request, the number of prisoners who died while their request was pendin g and, for
each, the amount of tim e that had elapsed between the date the request was received by the
Bureau of Prisons, categori zed by the criteri a relied on as the grounds for a reduction in
sentence;
(I) the number of Bureau of Prisons notifi cations to attorneys, partners, and family members of

their right to visit a terminall y ill defendant as required under paragraph (2)(A)(ii) and, for each,
whether a visit occurred and how much time elapsed between the notification and the visit;
(J) the number of visits to terminally ill prisoners that were denied by the Bureau of Prisons due

to security or other concerns, and the reasons given for each denial ; and
(K) the number of motion s fil ed by defendants with the court after all administrative rights to
appeal a deni al of a sentence reduction had been exhausted , the outcome of each motion , and the
time that had elapsed between the date th e request was first received by the Bureau of Prisons
and the date the defendant filed the motion with the court.
13. ACA AGENCY ACCREDITATION PROVISIONS
None.
REFERENCES
Directives Referenced
P5162.05
Categorization of Offenses (3/ 16/09)
Federal Regulations
• Rul es cited in thi s Program Statement are contained in 28 CFR 571.60 through 571.64.
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•

Rul es referenced in thi s Program Statement are contained in 28 CFR 542. J 0 through 542. J 6
and 572.40.

u.s. Code Referenced
•
•

Title 18, United States Code, Secti on 4205(g).
Title 18, United States Code, Section 3582.

BOP Fonns
BP-A0339
BP-AOI 92

ClM Case Information Summary
Release of Infomlation Consent

Records Retention Requirements
Requirements and retenti on guidance for records and informati on applicabl e to thi s program
are avail abl e in the Records and Information Dispos iti on Schedul e (RIDS) system on Sall yport.

P5050.50
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NOTICE TO INMATE POPULATION

On December 21,2018, the President signed the First Step Act of 2018. Among other provisions, the
First Step Act makes changes related to inmate requests for reduction in sentence/compassionate
release.

Inmates who believe they are eligible for a reduction in sentence are reminded that they may in itiate
the Bureau review process by submitting a request in writing to the Warden . Requests may also be
submitted by an inmate's spouse, partner, family member, or attorney.

Policy has been updated to include First Step Act requirements. Criteria used in evaluating such
requests, along with the procedures for the review process, are described in Program Statement
5050.50, Compassionate Release/Reduction in Sentence: Procedures for Implementation of 18 U.S.c. §§
3S82 and 420S(g) . The Program Statement will be available on the TRUUNCS Bulletin Board until the
next issuance of the Electron ic Law Library, or is available upon request.

The First Step Act provides inmates sentenced under the Sentencing Reform Act of 1984 ("new law"
inmates) with the right to bring a motion requesting a reduction in se ntence with the relevant
sentencing court, following the earlier of:
(a) the denia l of the request and the exhaustion of all administrative appeals, in this case receiving a
denial from the Office of General Counsel; or
(b) the lapse of 30 days from the receipt of the request by the Warden.

In all cases, Bureau staff will properly process properly submitted requests for reductions in sentences,
and inmates are encouraged to work with institution staff regarding the processing of such requests.
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AVISO PARA LA POBLACI6N DE LA PRISI6N

EI 21 de diciembre de 2018, el presidente firm61a ley First Step Act de 2018. Entre otras disposiciones, la

ley First Step Act hace modjficaciones relacionadas con las solicitudes de los reos para obtener una
reduccion de la sentencia/excarcelaci6n

compasiva.

Se les recuerda a los reos que creen que son elegibles para obtener una reducci6n de su sentencia que

pueden iniciar el proceso de revision de la Agencia presentando una solicitud par esc rita al Alcaide. las
solicitudes tam bien pueden ser enviadas par et conyuge, pareja, familiar a abogado del reo.

La poHtica se ha actualizado para incluir los requisitos de la ley First Step Act. Los criterios utilizados en la
evaluacion de dichas solicitudes, junto con los procedimientos para el proceso de revision, se describen
en la Declaracion de programa 5050.50, CN-2, Excarcelacion compasiva/Reduccion de la sentencia:
Procedimientos para implementar el Titulo 18 del Codigo de los Estados Unidos (United States Code,
USC)., Secciones 3582 y 4205(g). La declaracion de programa estara disponible en el tablero de anuncios
de TRULINCS hasta la siguiente publicacion de ta biblioteca electronica de derecho, 0 a pedido .

La ley First Step Act Ie otorga a los reos sentenciados bajo la Ley de Reforma de Sentencia de 1984 (reos
de la "nueva lev") el derecho de presentar una mocion para solicitar una reduccion en la senten cia at
tribunal de sentencias correspondiente, luego de 10 que suceda primero:
(a) la denegacion de la solicitud V el agotamiento de todas las apelaciones administrativas, en este caso,
al recibir una denegacion por parte de la Qficina del Asesor General; 0
(b) ellapso de 30 dias a partir de la recepcion de la solicitud par parte del Alcaide.

En todos los casas, el personal de la Agencia procesara adecuadamente las solicitudes de reduccion de
sentencias presentadas correctamente, V se recomienda a los reos que trabajen con el personal de la
institucion en relacion con el procesamiento de dichas solicitudes .
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U. S . Depa r tment of Justice
Federal Bureau of Prisons
Reentry Services Division
Washington , DC 20534

'IW? n.

ZQl9

MEMORANDUM FOR CHIEF EXECUTIVE OFFICERS
FROM :
SUBJECT:

~...?~

R . L . Rhodes , Acting Assistant Director
Reentry Services Division

Guidance - Elderly Offender Program (First Step Act)

The First Step Act of 2018 (FSA) , Section 603 (al mandates t h at the
Bu r eau co nduct a pilot program to determine the effectiveness of
r emoving eligible elderly offenders and eligible terminally ill
offenders f r om Bureau facilities and placing such offenders on home
confinement u n til the expiration of the prison term to which the
offe n der was sentenced .
The FSA reauthorized a n d modified the
pilot program conducted under the Second Chance Act , 18 U. S . C . §

60541 , as follows :
Eligible elderly offender is now defined as an offender in the
custody of the Bureau (1) who is not less than 60 years of age ;
(2) who is serving a term of imprisonment that is not life
imprisonment based on conviction for an offense or offenses that do
not include any crime of v iolence (as defined in section 16 of Title
18) , se x offense (as defined in section 209 1 1(5) of this title) ,
offen se described in section 2332b(g) (5) (B) of Title 18 , or offense
under chapte r 37 of Title 18, and has served 2/3 of the term of
imprisonment to which the offender was sentenced ;
(3) who has not been convicted in the past of any Federal or State
crime of violence , sex offense , or other offense described in clause
(i i) ;

(4) who has not been determined by the Bureau , on the basis of
information the Bureau uses to make custody classifications , and in
the sole discretion of the Bureau , to have a history of violence , or
o f engaging in conduct constituti ng a sex offense or other offense
described in clause (ii) ;
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(5) who has not escaped, or attempted to escape, from a Bureau of
Prisons institution;
(6) with respect to whom the Bureau of Prisons has determined that
release to home detention under this section will result in a
substantial net reduction of costs to the Federal Government; and
(7) who has been determined by the Bureau to be at no substantial
risk of engaging in criminal conduct or of endangering any person or
the public if released to home detention.

Policy regarding this pilot program is forthcoming. Inmates may
request consideration for the Elderly Home Confinement Pilot. Once
requested, the institution's Non-Bargaining Unit staff should review
the inmate for placement into the program using the criteria
outlined above, and if appropriate prepare a Residential Reentry
Center (RRC) referral packet for immediate placement into the
pro ram. Once submitted via Insight, an email should be sent to :D)( l)(C)
O)(6).{b)(7)(C)
Administrator, Residential Reentry Management Branch (RRM
informing him that a Home Confinement Referral was submitted under
the provisions of the Elderly Offender Program.
,I~f~y~o~u~h~a~v~e~a~n~y~ questions,
r )(6). (D)(7)(C)

I

please feel free to contact fb)(6).(b}{7}{C)

CC: All Regional Directors
All Assistant Directors
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Changes to RIS procedures due to the
implementation of the First Step Act
Terminal Illness
•

Within 72 hours of t he diagnos i s of a t ermina l ill ness ,
staff will notify the inmate ' s attorney (information
l ocated on t he Pre -Se n te nce I nves t iga t ion Repor t) ,
partner , and family members (use emergency contact from
t he BP -4 08 or individua l s requested by t he inma t e) of t he
Diagnosis .
These calls must be notated on the activity
l og in t he inma tes Centra l F i l e . All individua l s
contacted must be informed they can submit a request for a
RI S on t he inma te ' s beha l f .

•

A BP - 1 92 (Re l ease of I nforma t ion Consent) shou l d be
comp l eted prior to no t ifica t ions being made un l ess t he
inmate is physically or psychologically unable to do so .

•

Within 7 days of the diagnosis of a terminal illness ,
staff sha ll provide t he inma te ' s partner and fami l y
members , including extended family , with an opportunity to
visit t he defendant in person . Visits may be denied by
the Warden for security concerns .

•

The RI S Coordinator shou l d maintain a copy of a ll
visitation denials .
This information will be needed for
t he annua l report

•

Staff shall assist , if requested by the inmate , inmate ' s
attorney , partner , or fami l y member , in t he preparation ,
drafting , and submission of a request for RIS when the
request is due to a t ermina l i ll ness .

•

The Warden wi ll forward t he RI S request to Centra l Off ice
wi t hin 1 4 days if t he request is due to a termina l
i l l ness .
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Debilitated Medical Condition
As Defined By Policy
•

If an inmate has a debilitated medical condition and is
unable to prepare or submit a RIS request , staff will
no t if y t he inma t e ' s attorney , partner , and fami l y members
that they may submit a request for RIS on the inmate ' s
beha l f . These ca ll s must be no tat ed on t he activity l og in
the inmates Central File .

•

A BP - 1 92 (Re l ease of I nforma t ion Consent) shou l d be
completed prior to notifications being made unless the
inmate is physically or psychologically unable to do so .

•

Staff sha ll assist , if requested by t he inma te ' s
attorney , partner , or family member , in the preparation ,
drafting , and submission of a reques t for RI S when t he
inmate has a debilitated medical condition .

Filing a RIS with the Sentencing Court
•

I nma tes may
receiving a
Counse l, or
request by t
is earlier .

fi l e a RI S with t he sentenc i ng court after
BP - ll response , denial from the General
t he l apse of 30 days from t he receipt of such a
he Warden of t he inma t e ' s faci l i ty , whichever
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Home Confinement under the First Step Act

lsi
Approved : Hugh 1. Hurwitz
Acting Director, Federal Bureau of Prisons

The First Step Act of 2018 (FSA) contained additional requirements for the Bureau of Pri sons
(Bureau) in placing inmates in home confinement generally, and fe-established and ex panded a
pilot program under the Second Chance Act 10 place elderly and tenninally ill inmates in home
confinement.

The telTIls "home confinement" and "home detention " are used interchan geabl y in thi s Operations
Memorandum.

In stitution Supplement. None required. Should local facilities make any changes outside the
required changes in the national poli cy or establi sh any additional local procedures to implement
the national policy, the local Union may in voke to negol'i ate procedures or appropriate
arrangements.
L HOME CONFINEMENT FOR LOW RISK OFFENDERS
Section 602 of the FSA modified 18 U.S.c. § 362 1 (c)(J), authorizes th e Bureau to maximize the
amount of time spent on home confinement when possible. The provision now states, with the
new FSA language in bold,
" Home confinement authority. - The authority under thi s subsection may be used to place a
pri soner in home confinement for the shorter of J0 percent of the tenn of imprisonment of that
pri soner or 6 months. The Bureau of Prisons shall, to the extent practicable, place prisoners
with lower risk levels and lower needs on home confinement for the maximum amount of
time permitted under this paragraph."
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The Bureau interprets the language to refer to inmates that have lower ri sks ofreoffending in the
community, and reentry needs that can be addressed without RR C pl acement. The Bureau
currently utilizes home confinement for these inmates. Accordingly, staff should refer eli gible
inmates for the max imum amount of time pemlitled under the statutory requirements.
The statutory language will be added to the Program Statement Home Confinement.

2. PILOT PROGRAM FOR ELIGIBLE ELDERLY OFFENDERS AND TERMINALLY
ILL OFFENDERS
Section 603 (a) of the FSA reauthorized and modifi ed the pil ot program conducted under the
Second Chance Act, 34 U.S.c. § 60541 , as follo ws :
(a) Scope of" Pilot
The Bureau shall conduct a pilot program to determine the effecti veness ofremoving eli gibl e
elderl y offenders and elig ible terminall y ill offenders from Bureau Facilities and placing such
offenders on home detention until the expiration of the pri son term to which the offender was
sentenced.
Under 34 U.S.c. § 60541 (h), the pilot will be conducted during Fi scal Years 2019 through
2023.
(b) Placement in home detention

Th e Bureau may release some or all eli gibl e elderly offenders and elig ibl e ternlinall y ill
offenders from Bureau facilities to home detention, upon written reques t from either the
Bureau staff, or an eli gible elderly offe nder or eli gible terminall y ill offender.
(c) Waiver

Under 34 U.S.c. § 60541 (g)( J)(C), the Bureau is authorized to wai ve the requirements of
section 3624 of Title 18 [home confinement for the shon er of 10 percent of the teml of
imprisonment of that prisoner or 6 month s] as necessary to provide for the release of some or
all eli gible elderly offenders and eligible terminall y ill offenders from Bureau fac ilities to
home detention for the purposes of the pil ot program.

(d) Violation of terms of home detention
A violati on by an elig ibl e elderl y offender or eli gible terminall y ill offender of the temlS of
home detention (including the commi ss ion of another Federal, State, or local crime) shall
res ult in the removal of that offender from home detention and the return of that offender to
the designated Bureau instituti on in whi ch that offender was impri soned immediately before
pl acement on home detention as pan of this pilot, or to another appropriate Bureau institution,
as determined by the Burea u.
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The Bureau will remove an inmate from thi s pilot in accordance with the Program Statement
Inmate Discipline Program, and th e Program Statement Home Confinement.
(e) Definitions
The followin g statutory definitions set out criteri a for the impl ementation of this pilot
program only:
Eligible elderly offender means an offender in the custody of the Bureau(I) who is not less than 60 years of age;

(2) who is serving a term of impri sonm ent that is not life impri sonment based on
conviction for an offense or offenses that do not include any crime of violence (as
defined in section 16 of Title 18), sex offense (as defined in section 20911 (5) of this
titl e), offense described in section 2332b(g)(5)(B) of Titl e 18, or offense under
chapter 37 of Titl e 18, and has served 213 of the term of impri sonment to which the
offender wa.<.; sentenced;
(3) who has not been convicted in the past of any Federal or State crime of violence,
sex offense, or other offense described in paragraph (2), above.
(4) who has not been determin ed by the Bureau, on the basis of information the Bureau
uses to make custody cl assifications, and in the sole di scretion of the Bureau, to have
a hi story of violence, or of engaging in conduct constituting a sex offense or other
offense described in paragraph 2 above;
(5) who has not escaped, or attempted to escape, from a Bureau of Prisons institution
(to include all security levels of Bureau facilities);
(6) with respect to whom the Bureau of Pri sons has determined that release to home
detention under this section will result in a substantial net reduction of costs to the
Federal Government; and
(7) who has been determined by the Bureau to be at no substantial ri sk of engag ing in

criminal conduct or of endangering any person or the public if released to home
detention .
Eligible terminally ill offender means an offender in the custody of the Bureau who(I) is serving a term of imprisonment based on convi ction for an offense or offenses that

do not include any crime of violence (as defined in section 16(a) of Title 18, United
States Code), sex offense (as defined in section 111 (5) of the Sex Offender
Regi stration and Notifi cation Act (34 U. S.c. § 209 J 1(5))), offense described in
section 2332b(g)(5)(B) of Title 18, United States Code, or offen se under chapter 37
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of Titl e 18, United States Code;
(2) sati sfies the criteri a specifi ed in paragraph s 3 through 7 included in the Eli gibl e
Elderly Offe nder definiti on, above; and
(3) has been determined by a medical doctor approved by the Bureau, i. e. Clini cal
Director of th e local instituti on, to be:
•

in need of care at a nursing home, intermedi ate care facility, or ass isted li ving
fac ility, as those terms are defin ed in section 23 2 of the Nati onal Housi ng Act
( 12 U. S.C. § I7I Sw); or

•

diagnosed with a temlinal illness.

Home detention has the same meaning given the term in the Federal Sentencing Guidelines
as of April 9, 2008, and includes detention in a nursing home or other residenti al long-term
care fac ility. As with all home confinement placements, the home must be found to be
appropriate under the provisions of the Program Statement Home Confinement.
Term of imprisonment includes multipl e term s of impri sonment ordered to run
consecuti vely or concurrently, which shall be treated as a single, aggregate term of
impri sonment for purposes of this secti on.
(f) Procedures

Offe nders referred under thi s pil ot shall be processed for home detention utili zing current
RRC/Home Conti nement procedures.
For Eligible Elderly Offenders, a BP-A02 1O, In stitutional Referral for CCC Placement,
will be compl eted. Staff should refer all inmates meetin g criteria ( I) through (5) in the
definition of Eli gible Elderl y Offender, above. Reentry Services Di vision (RSD) staff will
determine if the inmate meets criteri a (6) and (7) under the definiti on. A clear annotation
will be made on the referral packet that "This inmate is being referred for Home
Confinement placement under the provisions contained in the First Step Act for
placement of eligible elderly offenders and eligible terminally ill offenders."
For Eligible Terminally III Offenders, to include debilitated offenders that may need
pl acement in nursing home, intermed iate care fac ility, or assisted li ving fac ility, institution
staff will refer the inm ate for a Reduction in Sentence (RJS) under Program Statement
Compassionate Release/Reduction in Sentence: Procedures for Implementation of 18
U.S.c. §§ 3582 a nd 4205(g). If not appropri ate for a RIS, the Office of General Counsel
will provide RSD the RI S packet for considerati on under thi s pil ol.
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(g) Reporting and Tracking

34 U.S.c. § 60541 (g) (4), as amended by the FSA, requires an evaluation of the pilot
program, and a report 10 Congress after its conclusion in 2023. The following data points, at
a minimum , will be tracked by RSD to assist with this evaluation and report:
•
•
•
•
•
•

The number of Eligible Elderly Inmates referred to RSD;
The number of Eligible Term in all y III Inm ates referred to RSD;
The number of placements in home detention for each category;
The length of tim e of home confin ement afforded under each category;
The estimated amount net reduction of costs to the Federal Government for each
case; and
The estimated amount net red uction of costs to the Federal Government for the
pilot period.
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ADDENDUM - REFERENCED AUTHORITIES
18 U.S.C. § 16 . Crime of violence defined
The term "crime of violence" means(a) an offense that has as an element the use, attempted use, or threatened use of physical
force against the person or property of another, or
(b) any other offense that is a felony and that, by its nature, invol ves a substanti al ri sk
that physical force again st the person or property of another may be used in the course
of committing the offense.

NOTE: 34 V.S.c. § 60541, as amended by the FSA , provides that section 16 (a) and (b) be
applied when determining eligibility of all elderly offellder; but ollly sectioll 16 (a) should
be applied when determining the eligibility of a terminally ill offellder ullder this pilot.
Please conlact the Office of General Counsel for any questions of whether an offense is a crime
of violence under 18 V.S.c. § 16.
34 U.S.C. § 20911 (5) - Relevant definitions, including Arnie Zyla expansion of sex offender
definition and expanded inclusion of child predators
(A) Generally
Except as limited by subparagraph (B)
means-

Of

(C), the term "sex offense"

(i) a criminal offense that ha.<.; an element invol ving a sex ual act or sex ual contact
with another;
(ii) a criminal offense that is a spec ified offense against a minor;
(iii) a Federal offense (i ncluding an offense prosecuted under section 11 52 or 1153 of
Title (8) under section 1591 , or chapter 109A, 110 (other than section 2257, 2257 A, or
2258), or 117, of Title 18;
(iv) a military offense specified by the Secretary of Defense under section
115(a)(8)(C)(i) of Public Law 105- 119 (10 U.S.c. 951 note); or
(v) an attempt or conspiracy to commit an offense described in clauses (i) through (iv).
(8 ) Foreign conviction s

A foreign conviction is not a sex offense for the purposes of thi s subchapter if it was not
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obtained with suffi cient safeguards for fund amental fairness and due process for the accused
under guidelines or regulations establi shed under section 209 J 2 of thi s titl e.
(C) Offenses involving consensual sex ual conduct
An offense in volving consensual sex ual conduct is not a sex offense forthe purposes of this
subchapter if the victim was an adult, unl ess the adult was under the custod ial authority of
the offender at the time of the offense, or if the victim was at least 13 years old and the
offender was not more than 4 years older than the victim .

l8 U.S.C. § 2332b(g)(S)(B) - Acts of terrorism transcending national boundaries
A violation of the foll owin g sections of Titl e 18, United States Code:
32 (relating to destruction of aircraft or aircraft facilities) ,
37 (relating to violence at international airports),
8 1 (relating to arson within spec ial maritime and territorial j urisdiction),
175 or 175b (relat ing to biological weapons),
175c (relating to variola viru s),
229 (relating to chem ical weapons),
35 1, Subsections (a), (b), (c), or (d) (relating to congressional, cabinet, and Supreme Court
assass inati on and kidnaping),
83 1 (rel ating to nuclear material s),
832 (relating to participation in nuclear and weapon s of mass destruction threats to the United
States),
842(m) or (n) (relating to pl astic explosives),
844(1)(2) or (3) (relating to arson and bombing o f Government property risking or causing
death),
844(i) (relating to arson and bombing of property used in interstate commerce),
930(c) (relating to killing or attempted killing during an attack on a Federal facility with a
dangerous weapon),
956(a)( I) (relatin g to conspiracy to murder, kidnap, or maim persons abroad),
I0 30(a)(I) (relating to protection of computers) ,
I030(a)(5)(A) res ulting in damage as defined in I030(c)(4)(A)(i)(II) through (VI) (relating to
protection of computers),
J 11 4 (relating to killing or attempted killing of officers and employees of the United States),
J 116 (relating to murder or manslaughter of foreign officials, official guests, or
internationall y protected persons),
1203 (relating to hostage taking) ,
1361 (relatin g to government property or contracts),
1362 (relati ng to destruction of communication lines, stations, or systems),
1363 (relating to inj ury to buildings or property within special maritime and territorial
jurisdiction of the United States),
1366(a) (relatin g to destructi on of an energy facility) ,
175 1(a), (b), (c), or (d) (relating to Presidential and Presidential staff assassi nation and
kidnaping),
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1992 (relating to terrorist attacks and other acts of violence again st railroad carriers and
against mass tran sportation systems on land, on water, or through the air),
2 155 (relating to destruction of national defense material s, prem ises, or utilities) ,
2156 (relating to national defense material, premises, or utiliti es),
2280 (relating to viol ence agai nst mari tim e navigation),
2280a (relating to maritime safety),
228 1 through 228 1a (rel ating to violence against maritime fix ed platfonns),
2332 (relating to certain homici des and other violence again st Un ited States nationals
occurring outside of the United States),
2332a (relat ing to use of weapons of mass destruction),
2332b (rel ating to acts of terrori sm transcending national boundaries),
2332f (relating to bombing of public places and faciliti es),
2332g (relating to miss ile systems des igned to destroy aircraft),
2332h (rel ating to radiological di spersal devices),
2332i (relating to acts of nucl ear terrori sm),
2339 (relating to harboring terrori sts),
2339A (relating to providing material support to terrori sts),
2339B (relating to providing material support to terrori st organizations),
2339C (relating to fin ancing of terrori sm),
2339D (relating to military-type trainin g from a forei gn terrori st organization), or
2340A (relat ing to torture).
A violation of the follo wing secti ons of T itl e 42, United States Code:
2 122 (relating to prohibitions governing atomi c weapons), or
2284 (relating to sabotage of nucl ear facilities or fu el).
A violation of the follo wing secti ons of T itl e 49, United States Code:
46502 (relating to aircraft piracy),
46504 - the second sentence of the section (relating to assault on a fli ght crew wi th a
dangerous weapon),
46505(b )(3) or (c) (relating to explosive or in cendi ary devices, or endangerment of human li fe
by means of weapons, on aircraft),
46506 if homi cide or attempted homicide is in volved (relating to application of certai n
criminal laws to acts on aircraft), or
60123(b) (rel ating to destruction of interstate gas or hazardous liquid pipeline facility).
A viol ation of the fo llowing section of Titl e 2 1:
960, which is section 10 1OA of the Controll ed Substances Import and Ex port Act (relating to
narco-terrori sm).

18 U.S.c. Chapter 37 - Espionage and Censorship
792, Harboring or Concealing Persons
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793, Gathering, Transmitting or Losing Defense Information
794, Gathering or Delivering Defense Information to Aid Foreign Government
795, Photographing and Sketching Defense Installations
796, Use of Aircraft for Photographing Defense In stall ation s
797, Publi cation and Sale of Photographs of Defense Install ations
798, Disclosure of Classifi ed Inform ation
798a, Temporary Extension of Section 794
799, Violation of Regulations of Nati onal Aeronautics and Space Administration
12 U.S.C. § 171Sw· Mortgage insurance for nursing homes, intermediate care facilities,
and board and care homes
(a) Definitions· For the purposes of thi s section(1) the teml "nursing home" means a public facility, proprietary facility or facility of a

private nonprofit corporation or association, licensed or regul ated by the State (or, if
there is no State law providing for such li censing and regulation by the State, by the
muni cipalit y or other politi cal subdi vision in which the facility is located), for the
accommodation of convalescents or other persons who are not ac utely ill and not in
need of hospital care but who require skill ed nursing care and related medical services,
in which such nursing care and medical services are prescribed by, or are performed
under the general direction of, persons licensed to provide such care or services in
accordance with the laws of the State where the facility is located;
(2) the term "intermediate care facility" means a proprietary facility or facility of a
private nonprofit corporation or assoc iation li censed or reg ulated by the State (or, if
there is no State law providing for such licensing and regul ati on by th e State, by the
muni cipality or other politi cal subdi vision in which the facility is located) for the
accommodation of persons who, because of in capacitating infumities, require
minimum but continuou s care but are not in need of continuous medical or nursing
services;
(3) the term a " nursing home" or "intermediate care facility" may include such
additi onal fa cilities as may be authorized by the Secretary for the nonresident care of
elderl y indi viduals and others who are able to live independentl y but who require care
durin g the day; ...
(4) the term "assisted living facility" means a public facility, propri etary facility, or
facility of a pri vate nonprofit corporation that··
a. is li censed and regulated by the State (or if there is no State law providing
for such licensing and regulation by the State, by the municipality or other
political subdi vision in which the facility is located);
b. makes available to res idents supportive services to assist the residents in
carrying out activities of daily li ving, such as bathing, dressi ng, eatin g, getting
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in and out of bed or chairs, walking, going outdoors, using the toil et, laundry,
home management, preparing meals, shopping for personal items, obtaining
and taking medi cation, managing money, llsing the telephone, or perfomling
li ght or heavy housework, and which may make available to res idents home
health care services, such as nursing and therapy; and
c. provides separate dwelling units for residents, each of which may contain a
full kitchen and bathroom, and which includes common rooms and other
facilities appropriate for the provision of supporti ve services to the res ident s of
the fadl ity;
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